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AGENDA ITEM: 11.1   
         DATE: February 20, 2009  

 
ACTION REQUESTED:  Information Only: Report on Practice Committee Goals and 

Objectives 
  
REQUESTED BY:    Janette Wackerly, MBA, RN 

Nursing Education Consultant 
  
BACKGROUND:   The 2008 goal accomplishments summary. 
 
  
NEXT STEP:    Place on Board Agenda. 
  
FINANCIAL   
IMPLICATIONS,   
IF ANY:         None 
 
 

 

PERSON TO CONTACT:  Janette Wackerly, MBA, RN 
Nursing Education Consultant 
(916) 574-7686 

 



 
BOARD OF REGISTERED NURSING  

NURSING PRACTICE  
 

2008/2009 Goals and Objectives 

Goal 1. 
 
In support of the consumer's right to quality care, identify and evaluate issues related to 
registered nursing tasks being performed by unlicensed assistive personnel. 
 
1.1  Take an active role in activities conducted by other agencies and organizations related to 

unlicensed assistive personnel. 
           

Liaison continues to respond to public inquiry regarding administration of insulin to school 
children by unlicensed school personnel based on Board approved information which is also 
available on the Board’s website. The document is titled “Administration of Insulin in 
Schools by Unlicensed Personnel” approved by the Board November 30, 2007. The 
document was developed in response to the California Department of Education (CDE) legal 
advisory on rights of students with diabetes in K-12 in California Public School. 
 
November 14, 2008 in Superior Court Sacramento Judge Lloyd Connelly issued a court 
decision that unlicensed school personnel are not legally authorized to administer insulin 
contrary to the Department of Education's Legal Advisory.  (see January 15, 2008 agenda)      

 
 

Goal 2. 
 

Promote patient safety as an essential and vital component of quality nursing care.  
  

 2.1     Engage and dialogue with recognized national experts in supporting patient safety in what 
individuals and organizations have done and what remains to be done. For example just 
culture and root cause analysis, failure mode and effect analysis, human factor and systems 
factor.    

 
2.2     Monitor patient and resident safety activities as a component of quality nursing care such as 

health care errors, competency, patient outcomes, stakeholders, nursing shortage, ethics, 
lifelong learning, nursing standards, licensure, safety legislation, magnet hospitals.  

  
Board staff worked with the Department of Public Health, Licensing and Certification, 
Pharmacy and Nursing representatives to verify and clarify nursing students authority in 
Business and Profession Code, BPC,  § 2729. The Executive Officer provided a letter to 
hospitals and nursing schools regarding nursing student practices authorized by BPC 2729.  
An informational statement “Clinical Learning Experiences Nursing Students” was added to 
the Board’s website.   

  
 

Goal 3. 
 

Develop and implement processes for the Board to interact with stakeholders to identify 
current trends and issues in nursing practice and the health care delivery system. 
 



3.1   Actively participate with other public and private organizations and agencies involved with 
health care to identify common issues and to promote RN scope of practice consistent with 
the Nursing Practice Act and ensuring consumer safety. 

 
The Committee reviewed Center for American nurses: Lateral Violence and Bullying in the 
Workplace. In its statement, the Center defines bullying and lateral violence, disruptive 
behavior, culture of safety, workforce bullying and verbal abuse. The Center adopted position 
statements which include recommended strategies that nurses, employers/organizations, 
continuing education and academic programs and nursing researchers can employ to 
eliminate lateral violence and bulling.     
 
The Committee reviewed CMS February 8, 2008 Hospital Revised Interpretive Guidelines 
for Hospitals Condition of Participation (Medicare). Sections pertaining to registered nursing 
practice included influenza and pneumococcal  vaccines;  verbal orders with nationally 
accepted read-back verification practice to be implemented for every verbal order; accepting 
verbal orders by persons authorized to receive verbal orders; patient medical records entries; 
drugs and biologicals kept in a secure area and locked when appropriate; and pre-post 
anesthesia evaluation requirements.  
 
Liaison attended Association of Nurse Leaders, ACNL 30th Annual Program, Leadership on 
Track, February 10-13, 2008 Rancho Mirage, CA.  
 
Liaison attended California Nursing Outcomes Coalition (CalNOC), program titled “Radical 
Transformation of Nursing Performance Improvement: Responding to Exploding 
Measurement Demands” April 8-9, 2008 held at the Hilton in Los Angeles.   
 
Liaison attended the 6th Annual Meeting and Conference- “Taking the Long View: Retention 
of Nurses within the Profession and within the Workplace” held in Denver, Colorado June 
11-12, 2008.    

 
 

Goal 4. 
 

Identify and implement strategies to impact identified trends and issues. 
 
4.1   Provide timely written and/or verbal input on proposed regulations related to health care 

policies affecting nursing care. 
 
4.2  Collaborate with the Education/Licensing Committee on educational  issues/trends and the 

Legislative Committee on legislation pertaining to nursing practice. 
 

Liaison attended the 2008 NCLEX invitational held on Monday September 8, 2008 in Los 
Angeles. 
 
Liaison attended the California Association of Colleges of Nursing, “Evidence Based 
Practice in Nursing Education,” held October 6-8, 2008 at the Sir Francis Drake Hotel in San 
Francisco.  
 
Liaison attended California Institute for Nursing & Health Care, “Magic in Teaching III and 
2nd Annual Clinical Simulation Conference,” held on November 13-14, 2008.  

 
4.3   Review and revise current BRN advisory statements and recommend new advisory 

statements as needed to clarify standards of nursing practice. 
 
  Nurse Practitioner informational statements on the Website updated to current practice and 

legislation.    



 
 

Goal 5. 
 

Develop and implement processes for the Board to interact with stakeholders to identify and 
evaluate issues related to advanced practice nursing and to promote maximum utilization of 
advanced practice nursing. 
 
5.1  Support and promote full utilization of advanced practice nurses. 

 
Liaison provided informational statements posting to the Website for Legislation 
enacted during the 2007-2008 Sessions: 
 
AB 139 (Bass) Chapter 158 Vehicles: Physician medical examination for school bus drivers 
is amended to include performance of examination by advanced practice nurses. An act to 
amend Section 12517.2 of the Vehicle Code.  
 
SB 102 (Migden) Chapter 88 Blood Transfusions: nurse practitioners and nurse midwives 
who are authorized to order a blood transfusion and can inform the patient by means of a 
standardized written summary.    

 
5.2    Monitor trends and growing opportunities for advanced practice nursing in areas of health 

promotion, prevention and managing patients through the continuum of care. 
 
Liaison attended California Association for Nurse Practitioner program titled “Bridging the 
Health Care Needs” held on March 7-8, 2008 in Paradise Point, San Diego. 
 
Liaison attended The Clinical Nurse Leader Initiate in California, “Improving the Healthcare 
System,” August 8, 2008 at the University of San Francisco.   

 
5.3  Actively participate with organizations and agencies focusing on advanced practice nursing. 
 

The Practice Committee at its March 20, 2008 meeting reviewed: 
(a) California HealthCare Foundation, January 2008: Scope of Practice Laws in Health Care: 

Rethinking the Role of the Nurse Practitioners. 
(b) The Center for the Health Professions, UCSF, 2007 Overview of Nurse Practitioner Scopes 

in the United States. 
 
5.4 In collaboration with the Education/Licensing Committee remain actively involved in 

facilitating communication and work in progress for education/certification function and 
communication with advanced practice educational program directors, professional 
organizations, state agencies and other groups. 

 
Liaison provided informational statement posting to the Website for Legislation enacted 
during the 2007-2008 Session. 
 
AB 1559 (Berryhill) Chapter 712 Post Secondary Education: authorizing Community College 
Registered Nursing Programs to implement multiple screening processes to evaluate 
applicants for admission to the nursing program, use approved diagnostic assessment tools, 
and to report program admissions policies to the Chancellors office.  
 
SB 1393 (Scott) Chapter 522 Nursing Education: Prevents a registered nursing student who 
has a baccalaureate degree or higher degree from a regionally accredited institution of higher 
learning from having to complete general education requirements.   
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AGENDA ITEM: 11.2   
         DATE: February 20, 2009  

 
ACTION REQUESTED:  Information and Discussion: Alignment of California APRN 

Rules and Regulation: National Council Model for APRN 
Regulation, Licensure, Accreditation, and Certification 

  
REQUESTED BY:    Janette Wackerly, MBA, RN 

Nursing Education Consultant 
  
BACKGROUND:   Business and Professions Code Section 2725.5 “Advanced 

Practice Nurse” 
 

The Committee may elect to evaluate the APRN Regulatory Model that includes the essential 
elements: licensure, accreditation, certification and education (LACE). Attached. The Committee may 
elect to consult California stakeholders for readiness to discuss the components of the proposed model 
and if ready to discuss implementation strategies.       
 
BPC Section 2725.5 Advanced practice registered nurse means those licensed registered nurses who 
have met the requirements including nurse practitioner (NP), nurse-midwives (CNM), nurse 
anesthetists (CRNA) and clinical nurse specialists (CNS) can use the title “Advanced Practice Nurse”.  
BRN rules and regulations for each category of advanced practice nurse defines the legal scope of 
practice, the roles that are recognized, the criteria for entry-into advanced practice and any certification 
requirements. The advanced practice nurses in California are registered nurses with a certification as an 
NP, CNM, CRNA, and CNS.  
 
The APRN model identifies four roles: NP, CNM, CRNA, CNS and education for the four roles occur 
in an academic degree program or post graduate education.  The APRN model identifies at least six 
population foci that include psych/mental health, gender specific, adult-gerontology, pediatrics, 
neonatal and individual/family across the life span. The APRN education programs are broad based 
including graduate-level courses in advanced physiology/pathophysiology, health assessment, and 
pharmacology as well as appropriate clinical experience. BRN may by regulation consider adding the 
foci groups specifically and recognition of the three core graduate-level courses for all advanced 
practice nurses. 
 
The APRN model includes certification examination to access national competencies for the APRN 
core, role and at least one population foci. The APRN model statement is that education, certification, 
and licensure of an individual must be congruent in terms of role and population foci. BRN application 
for the four roles uses national certification as a method to receive California certification as an 
advanced practice nurse but does not mandate national certification. Completion of a California 
approved advanced practice education program is utilized by the BRN for certification.  



 
The APRN model states that individuals will be licensed as independent practitioners for practice at the 
level of one of the four APRN roles within at least one of the six identified population foci. BRN laws 
and regulations do not identify the four APRN roles as licensed independent practitioners. Licensed 
independent practitioners for any of the four APRN roles would necessarily require legislation.        
      
  
NEXT STEP:    Place on Board Agenda. 
  
FINANCIAL   
IMPLICATIONS,   
IF ANY:         None 
  
PERSON TO CONTACT:  Janette Wackerly, MBA, RN 

Nursing Education Consultant 
(916) 574-7686 
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AGENDA ITEM: 11.3   
         DATE: February 20, 2009  

 
ACTION REQUESTED:  Legislation Enacted During the 2007-2008 Session, 

Information AB 211 (Jones) Chapter 602: Public Health: 
Confidential Medical Information 

  
REQUESTED BY:    Janette Wackerly, MBA, RN 

Nursing Education Consultant 
  
BACKGROUND:     
AB 211 (Jones) Chapter 602 Public Health Confidential Medical Information requires every provider of 
health care to implement appropriate specific safeguards to protect the privacy of patient medical 
information.  Any licensed health care professional who knowingly, willfully obtains, discloses, or 
violates the use of medical information can be fined. This new law permits the director to send a 
recommendation for further investigation, or discipline for a potential violation, to the licensee’s 
licensing authority. The law requires every provider of health care to establish and implement 
appropriate administrative, technical, and physical safeguards to protect the privacy of a patient’s 
medical record. 
 
     
NEXT STEP:    Place on Board Agenda. 
  
FINANCIAL IMPLICATIONS,  
IF ANY:         None 
  
PERSON TO CONTACT:  Janette Wackerly, MBA, RN 

Nursing Education Consultant 
(916) 574-7686 

 



 
BOARD OF REGISTERED NURSING
P.O Box 944210, Sacramento, CA 94244-2100 
P  (916) 322-3350   |  www.rn.ca.gov 
Ruth Ann Terry, MPH, RN, Executive Officer  

 

Public Health  
Confidential Medical Information  

 

Law enacted in the 2007-2008 Legislative Session 
 
AB 211 (Jones) Chapter 602 Public Health requires every provider of health care to 
implement appropriate specified safeguards to protect the privacy of patient medical 
information. This law requires every provider of health care to reasonably safeguard 
confidential medical information from unauthorized or unlawful access, use, or disclosure. 
The law establishes within the California Health and Human Services Agency the office of 
Health Information Integrity to assess and impose administrative fines for a violation of these 
provisions. The office has the authority to impose administrative fines for the unauthorized 
use of medical information. Any licensed health care professional, who knowing and willfully 
obtains, discloses, or violates the use of medical information would be fined as follows: 

• First violation--$5000 per violation 
• Second violation--$25,000 per violation 
• Third violation--$250,000 per violation 

 
This new law will permit the director to send a recommendation for further investigation, or 
discipline for a potential violation, to the licensee’s licensing authority.  
 
The law requires every provider of health care to establish and implement appropriate 
administrative, technical, and physical safeguards to protect the privacy of a patient’s medical 
record.           
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



BOARD OF REGISTERED NURSING 
Nursing Practice  

Agenda Item Summary 
            

AGENDA ITEM: 11.4   
         DATE: February 20, 2009  

 
ACTION REQUESTED:  Information and Discussion: Gov. Schwarzenegger Signs 

Legislation to Protect Patients and Prevent Deadly 
Hospital Infections: 
a. SB 1058 (Alquist) Chapter 296 Medical Facility 

Infection Control and Prevention Act or Nile’s Law. 
b. SB 158 (Flores) Chapter 294: Dept of Public Health 

(CDPH) Healthcare Associated Infection Advisory 
Committee 

c. SB 891 (Correa) Chapter 295: Establishes Elective 
Percutaneous Coronary Intervention Pilot Program 
at CDPH  (off agenda) 

  
REQUESTED BY:    Janette Wackerly, MBA, RN 

Nursing Education Consultant 
  
BACKGROUND:    
The board’s NEC staff has received numerous calls from hospital based infection control RNs and 
Performance Improvement RNs asking whether Standardized Procedures, policies and protocols, can 
be utilized to implement some requirements for infection surveillance functions.  
 
The nurses are questioning whether Standardized Procedures can be utilized due to CMS 
interpretations of Medicare and Medicaid Conditions of Participation and refer to MAC ALERT. For 
your review are MAC ALERT  February 10, 2008 and October 26, 2008 related to “Standing 
Orders”. See attached     
 
Attachments:   
Senate Bill 1508 by Sen. Elaine Alquist will require hospitals to publicly disclose their infection rates 
and screen certain high risk patients for MRSA.  Sen. Alquist as reported was particularly moved by 
a meeting she had with parents of Nile Moss, an Orange County teenager who died from a MRSA 
infection after a visit to a hospital where he had a MRI.  Thus, Nile’s Law or Medical Facility 
Infection Control and Prevention Act. SB 1058 will require hospitals to report infections such as 
MRSA to Dept of Health Services, effective January 1, 2009. The information will be made available 
to the public through the department’s Website beginning in 2011. Screening of at-risk patients for 
MRSA will begin with January 1, 2009, these patients will be screened prior to discharge to 
determine whether they were infected while in the hospital.       
 
Senate Bill 158 by Sen Flores gives the Department of Health Services additional authority to 
investigate infection outbreaks and complaints about lax infection control practices. This bill require 
hospitals to provide continuing education and training for workers, including conducting hand-
washing campaigns.  
 



SB 891 (Correa) Chapter 295: Establishes Elective Percutaneous Coronary Intervention Pilot 
Program  Committee.    
 
Business and Professions Code § 2725 including (c) standardized procedures, policies and protocols, 
developed through collaboration amongst administrators and health professionals, including 
physicians and nurses by an organized health care system licensed pursuant to Health And Safety 
Code 1250.  California Code of Regulation § 1470 Standardized Procedure Guidelines states the 
purpose of these guideline is to: 

(a) To protect consumers by providing evidence the nurse meets all requirements to practice 
safely. 

(b) To provide uniformity in development of standardized procedures.       
 
  
NEXT STEP:    Place on Board Agenda. 
  
FINANCIAL IMPLICATIONS,  
IF ANY:         None 
  
PERSON TO CONTACT:  Janette Wackerly, MBA, RN 

Nursing Education Consultant 
(916) 574-7686 
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AGENDA ITEM: 11.5   
         DATE: February 20, 2009  

 
ACTION REQUESTED:  Information Only: Update on Administration of Insulin 

by Unlicensed Personnel in Public Schools. 
  
REQUESTED BY:    Susanne J. Phillips, MSN, RN, NP, Chair 

Nursing Practice Committee 
BACKGROUND:    
The court has issued a decision in the lawsuit filed by the American Nurses Association (ANA), 
ANA-California, California Nurses Association, and the California School Nurses Organization in 
response to the California Department of Education’s Legal Advisory asserting that, under 
specified conditions, unlicensed personnel could administer insulin to students in public schools.  
The decision affirms the Board’s position that administration of insulin is a nursing function that 
cannot be performed by unlicensed individuals unless authorized by statute.  The decision reads in 
pertinent part: 
 

“Respondents' Legal Advisory on Rights of Students with Diabetes in California K-12 
Public Schools is invalid and has no force or effect to the extent that it authorizes the 
administration of insulin to students by school personnel who are not health care 
professionals licensed to administer insulin within the scope of their practice under the 
Business and Professions Code or other persons authorized by statute to administer 
insulin. Respondents lack legal authority under state and federal laws to enlarge the 
group of persons who may administer insulin under state statutes. In addition, 
respondents have not complied with the rule-making requirements of the 
Administrative Procedure Act in authorizing the administration of insulin to students 
by school personnel who are not authorized to administer insulin under state statutes, 
an authorization constituting a regulation within the meaning of the APA.” 

 

The Board’s previously issued position statement related to insulin administration by unlicensed 
personnel has been pulled from the website; the attached document is now on the website and 
includes directions for accessing the court decision, which is also attached. 
  
NEXT STEP:     
  
FINANCIAL IMPLICATIONS,  
IF ANY:         None 
  
PERSON TO CONTACT:  Geri Nibbs, RN, MN 

Nursing Education Consultant 
916-574-7682 

 



 
 
 
 
 
 
  

 
 
The court decision has been issued in the lawsuit filed by the American Nurses Association 
(ANA), ANA-California, California Nurses Association, and the California School Nurses 
Organization (Petitioners) against the California Department of Education (DOE) (Respondent).  
Petitioners challenged DOE's Legal Advisory, which provided that, under specified conditions, 
unlicensed persons not authorized by California law could administer insulin to students in 
public schools.  The decision affirms the Petitioners' position that administration of insulin is a 
nursing function that cannot be performed by unlicensed individuals unless specifically 
authorized by statute.  The decision reads in pertinent part:  
 
“Respondents' Legal Advisory on Rights of Students with Diabetes in California K-12 Public 
Schools is invalid and has no force or effect to the extent that it authorizes the administration of 
insulin to students by school personnel who are not health care professionals licensed to 
administer insulin within the scope of their practice under the Business and Professions Code or 
other persons authorized by statute to administer insulin. Respondents lack legal authority under 
state and federal laws to enlarge the group of persons who may administer insulin under state 
statutes. In addition, respondents have not complied with the rule-making requirements of the 
Administrative Procedure Act in authorizing the administration of insulin to students by school 
personnel who are not authorized to administer insulin under state statutes, an authorization 
constituting a regulation within the meaning of the APA.”    
 
The decision is also consistent with the Board of Registered Nursing's position on this issue.  
 
References 
 
You can view all documents on this case at www.saccourt.com, online services/view civil and 
probate case info, Case #: 07AS04631 

    
 
 

BOARD OF REGISTERED NURSING
P.O. Box 944210, Sacramento, CA, 94244-2100 
P (916) 322-3350  |  www.rn.ca.gov 
Ruth Ann Terry, MPH, RN, Executive Officer 

INSULIN ADMINISTRATION IN PUBLIC SCHOOLS 

http://www.saccourt.com/
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DEC 26

By Christa Beebout, Deputy Clerk

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO

Dept. 33 No. 07AS04631

JUDGMENT

AMERICAN NURSES ASSOCIATION;
AMERICAN NURSES ASSOCIATION/
CALIFORNIA; CALIFORNIA SCHOOL
NURSES ORGANIZATION; and
CALIFORNIA NURSES ASSOCIATION,

Plaintiffs/Petitioners,

v.

JACK O'CONNELL, STATE
SUPERINTENDENT OF PUBLIC
INSTRUCTION; and CALIFORNIA
DEPARTMENT OF EDUCATION,

Defendants/Respondents.

AMERICAN DIABETES ASSOCIATION, an
organization,

Intervenor.

Petitioners' Second Amended Petition for Writ of Mandate and Complaint for

Declaratory and Injunctive Relief came on regularly for hearing in Department 33 of the

above-entitled court on November 14, 2008, the Honorable Lloyd G. Connelly presiding. Carrie

L. Bonnington and Pamela Allen appeared for petitioners; Robin B. Johansen and Kari Krogseng

appeared for respondents; and James M. Wood, Larisa Cummings and Brian Dimmick appeared

for intervenor. After considering the parties' pleadings, memoranda of points and authorities,

declarations, exhibits and oral arguments in support and in opposition to the petition and
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1 complaint, the court orally stated and explained its decision to partially invalidate respondent's

2 Legal Advisory on Rights of Students with Diabetes in California's K-12 Public Schools ("Legal

3 Advisory").

4 As more fully set forth in the transcript of the hearing, the court indicated that the

5 Legal Advisory improperly sanctions and authorizes school districts to use, in the absence of an

6 appropriately licensed health care professional, an unlicensed but adequately trained school

7 employee to administer insulin to a student pursuant to the orders of the student's treating

8 physician and in accordance with the requirements of the student's plan under section 504 of the

9 federal Rehabilitation Act of 1973 ("Section 504 Plan") and the student's individual education

10 plan ("IEP") under the federal Individuals with Disabilities Education Act ("IDEA") and

11 Education Code section 56340 et seq. State laws authorize the administration of insulin to a

12 student only by a licensed health care professional acting within the scope of practice for which

13 he or she is licensed under the Business and Professions Code (e.g., a nurse licensed under the

14 Nursing Practices Act, Business and Professions Code section 2700 et seq., to perform services

15 within the meaning of Business and Professions Code section 2725) or by an unlicensed person

16 who is expressly authorized by statute to administer insulin in specified circumstances (e.g.,

17 trained school personnel authorized by Education Code section 49414.5 to provide emergency

18 medical assistance to diabetic students suffering from severe hypoglycemia, a foster parent

19 authorized by Health and Safety Code section 1507.25 to administer medically prescribed

20 injections to a foster child in placement if the foster parent has been trained to do so by a licensed

21 health care professional acting within his or her scope of practice, or the parent of a student or an

22 individual designated by the parent to administer insulin to the student pursuant to Business and

23 Professions Code section 2727 and California Code of Regulations, title 5, section 604).

24 The court rejected the position of respondents and intervenor that respondent has

25 authority to adopt the Legal Advisory pursuant to Education Code sections 49423 and 49423.6.

26 Section 49423 provides for a school nurse or other designated school personnel to assist a student

27 who is required to take prescribed medication during the regular school day, and section 49423.6

28 requires respondents to develop regulations regarding the administration of medication in public
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1 schools pursuant to section 49423. Nothing in these statutory provisions authorizes respondents

2 or school districts to designate school personnel who are not otherwise permitted to administer

3 insulin by the matrix of state statutory provisions which govern the scope of practice of licensed

4 health care professionals and expressly permit certain unlicensed personnel to administer insulin

5 in specified circumstances. Nor does the assistance authorized by section 49423 reasonably

6 encompass the administration of insulin; the plain meaning of assistance and administration as

7 well as the legislative history presented by the parties indicate that assistance is distinct from

8 rather than synonymous or interchangeable with administration.

9 The court also rejected the position of respondents and intervenor that the provisions

10 of the IDEA and section 504, requiring qualified school nurses or other qualified personnel to

11 administer insulin to students in accordance with the students' lEPs and Section 504 Plans,

12 preempt the state statutes delineating the personnel authorized to administer insulin when

13 statutorily authorized personnel are unavailable due to nursing shortages and fiscal constraints.

14 In those circumstances, according to respondents and intervenor, school districts must comply

15 with the superseding requirements of federal law and may designate school personnel who are

16 not statutorily authorized but who are adequately trained to administer insulin.

17 The court found that the state statutes do not conflict with or impede implementation

18 of the federal requirements for the administration of insulin by qualified personnel. Rather the

19 statutes identify licensed health care professionals and certain unlicensed persons who are

20 qualified to administer insulin, ruling out any basis for federal preemption. To the extent that

21 nursing shortages and fiscal constraints result in a lack of qualified personnel to administer

22 insulin to students in accordance with their lEPs and Section 504 Plans, the Legislature rather

23 than the court must resolve the matter on the basis of policy choices exclusively within the

24 Legislature's purview. The court must enforce the legislative policy choices in the existing

25 statutes delineating the personnel authorized to administer insulin and may not rewrite the

26 statutes to include other school personnel, even if those other personnel have been adequately

27 trained to administer insulin and even though evidence presented in this proceeding indicates that

28 unlicensed persons with adequate training may safely administer insulin.
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1 Finally, the court determined that the portion of the Legal Advisory sanctioning the

2 administration of insulin to students by school personnel not authorized to do so under state

3 statutes is a regulation which has not been adopted in accordance with the rule-making

4 procedures of the Administrative Procedure Act ("APA"), Government Code section 11340 et

5 seq., and therefore is invalid. This portion of the Legal Advisory adds a new category to the

6 seven categories of persons authorized to administer insulin to public school students which are

7 listed in California Code of Regulations, title 5, section 604. The new category meets the APA's

8 definition of a regulation because the category provides a guideline, instruction or rule to be

9 generally applied by school districts in implementing students' lEPs and Section 504 Plans. (See

10 Government Code sections 11340.5, 11342.600.)

11 WHEREFORE IT IS ORDERED, ADJUDGED AND DECREED that:

12 1. Respondents' Legal Advisory on Rights of Students with Diabetes in California

13 K-12 Public Schools is invalid and has no force or effect to the extent that it authorizes the

14 administration of insulin to students by school personnel who are not health care professionals

15 licensed to administer insulin within the scope of their practice under the Business and

16 Professions Code or other persons authorized by statute to administer insulin. Respondents lack

17 legal authority under state and federal laws to enlarge the group of persons who may administer

18 insulin under state statutes. In addition, respondents have not complied with the rule-making

19 requirements of the Administrative Procedure Act in authorizing the administration of insulin to

20 students by school personnel who are not authorized to administer insulin under state statutes, an

21 authorization constituting a regulation within the meaning of the APA.

22 2.. A peremptory writ of mandate shall issue from this court requiring respondents

23 to (a) refrain from implementing or enforcing those portions of the Legal Advisory on Rights of

24 Students with Diabetes in California K-12 Public Schools that sanction and/or authorize the

25 administration of insulin to students by school personnel who are not authorized to administer

26 insulin under state statutes, including the section on page 10 of the Legal Advisory entitled

27 "Reconciliation of State and Federal Law" and all text following category 7 of the "Checklist" on

28 page 13 of the Legal Advisory, and (b) delete those portions of the Legal Advisory.
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3. Petitioners shall recover their costs of suit pursuant to rule 3.1700 of the

California Rules of Court.

4. The court reserves jurisdiction to hear and determine a motion for attorney fees

pursuant to rule 3.1702 of the California Rules of Court.

Dated: DEC 2 6 2008

LLOYD G.
Judge of the Superior Court
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